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Knowledge of the Dangerous Condition as Affecting 
One's Liability under the Rule of Rylands v. Fletcher. — 
The owner of land who, for his own benefit, brings or collects 
upon his premises anything likely to do mischief if it escapes, does 
so at his peril and if it does escape and causes injury to the adjoin- 
ing landowner he is liable without the proof of negligence. The 
mere fact that the proprietor took reasonable precautions to pre- 
vent the escape is not sufficient, since he is under an absolute duty 
to restrain the foreign substance. This is the rule as laid down by 
the English courts in the celebrated case of Rylands v. Fletcher. 1 
It is based on the maxim "sic utere tuo ut non alienum laedas." 2 
Not every use, however, will subject the owner to absolute liability. 
It exists only where he has made a non-natural or excessive use of 
his property, there being no liability for a natural use unless negli- 
gence be proved. 3 

In the recent case of Belvedere Fish Guano Company v. 
Rainham Chemical Works 4 the defendants were engaged in the 
manufacture of picric acid for the British Government during the 
war. A new process had been invented for making the acid from 
di-nitrol-phenol (DNT), a substance till that time chiefly used for 
dyeing, and the defendants who were not experts in chemistry 
knew nothing of the qualities of the substance, which, in fact, up 
to this time had not been generally realized to be an explosive. It 
did not explode by percussion and was difficult to set afire. A fire 
occurred in the plant causing the D. N. T. to explode and injure 
the plaintiff's adjoining property. The court held the defendants 
liable under the principle of Rylands v. Fletcher and it was held 
to be immaterial whether or not the defendants knew of the ex- 
plosive character of the substance. 

It is manifest that this was a non-natural use of the land as 
defined by Lord Cairns in Rylands v. Fletcher. A violent explos- 
ive is certainly such a substance as is likely to cause great danger 

1 L. R. i Ex. 265 (1866), L. R. 3 H. L. 330 (1868). 

2 For an interesting discussion of the conflicting interests of landowners 
and the factors influencing the court's decision in Rylands v. Fletcher see article 
by Professor Francis H. Bohlen, 59 U. of P. L. Rev., 317. 

3 The distinction between natural and non-natural uses of land was made 
by Lord Cairns in Rylands v. Fletcher and has been recognized as valid by_ the 
English courts. Non-natural uses were all such as were not necessary or inci- 
dental to the proper cultivation of the freehold. West v. Bristol Tramways 
Company. 24 T. L. R. 478 (Eng. 1908) ; Charing Cross, West End & Electric 
Co. v. London Hydraulic Power Co., 30 T. L. R. 44 (Eng. 1914); National 
Telephone Co. v. Baker (1892) 2 Chancery 186. In America the rule has been 
followed in some states and rejected in others. It has been upheld in Ball v. 
Nye. 99 Mass 582 (1868); Bradford Glycerine Co. v. St. Mary's Woolen Co. 
60 Ohio St. 560. 54 N. W. 528 (1899). Contra see Collins v. Brown, 53 N. H. 
442 (1873); Losee v. Buchanan. 51 N. Y. 485 (1873); Shire v. Consumers Gas 
Co. 215 Pa. 399. 64 Atl. 541 (1906). In the latter case the court had an excellent 
opportunity to apply the doctrine of Rylands v. Fletcher, but held that the use 
of a dangerous substance on the land merely subjects the owner to a greater 
degree of care, commensurate with the risk. 

4 36 T. L. R. 362 (Eng. 1920). 
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if it escapes and is therefore imminently dangerous to the adjoin- 
ing property owner. Therefore this case would seem clearly to 
fall within the principle of Rylands v. Fletcher, unless there is 
some element to take it out of the operation of that rule. The 
contention was made that the defendant did not know of the 
explosive character of D. N. T. and he should therefore be relieved, 
especially since the chemical was in fact explosive only under 
extraordinary circumstances. Although in the opinion of the 
majority of the court this point was not material, it was recognized 
in a very vigorous dissenting opinion as being a valid contention. 

In the light of previous decisions 6 it would seem that know- 
ledge of the dangerous character of the substance brought on the 
land is not an important factor in the determination of the owner's 
liability for the escape of the substance. In Crowhurst v. The 
Burial Board of the Parish of Amersham, 5 the defendants planted 
a yew tree on their premises which grew and extended through the 
division fence on to the plaintiff's land. The plaintiff's horse ate 
of a portion projecting and died of poison contained therein. It 
was held that the defendant was liable on the principle that it 
was immaterial, whether they knew of the character of the tree 
or not; they must be held responsible for the natural consequences 
of their own act. The suggestion in this case is that when a person 
contemplates making a particular use of his property the burden 
is on him to inquire thoroughly into the character of that use. 
The very fact that he did not know the character of the substance 
put him on his guard to investigate it and to understand its nature 
before subjecting his land to its use. In view of this decision it 
would seem that the court was correct in Belvedere Fish Guano 
Company v. Rainham Chemical Works in saying that the matter 
of the defendant's knowledge of the dangerous character of the 
chemical was immaterial. The defendant was aware that he was 
using on his premises an article about which he was totally ignorant. 
It may or it may not have been an explosive, but before subjecting 
his property to its use the duty was upon him to learn its exact 
qualities. He cannot expect to absolve himself from absolute 
liability for using a dangerous substance on his land on the ground 
that he neglected to inquire whether or not the substance was in 
fact dangerous. 

The character of the work in this case raises an interesting 
question. The defendants were engaged for the Government dur- 
ing the war and were therefore doing a patriotic work which was 
certainly of general benefit to the community. In America the 
courts which have rejected the rule have done so on the ground 
that it was for the general economic benefit and welfare of the 
community that a person should be free to use his land as he should 
see fit and as long as he takes reasonable care and precautions in 

6 West v. Bristol Tramways Co., supra; Crowhurst v. The Burial Board 
of the Parish of Amersham, 4 Ex. 5 (1878). 



276 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

the use thereof he is not liable for any resulting damage. Al- 
though the English courts have refused to be influenced by indus- 
trial and economic development, it would seem that there is greater 
reason for the relaxation of the rule in the present case, where the 
work was not merely of economic benefit to the community, but 
was of national importance and in defense of the realm. In view 
of these circumstances the decision would seem to indicate the 
inflexibility of the rule. 

The doctrine of Rylands v. Fletcher is by no means confined 
to the use of land causing injury to the adjoining landowner. It, 
in fact, extends to any excessive or non-natural use of a private 
right as where, according to Lord Moulton in Wing v. Omnibus 
Company, 6 "a member of the public makes undue or improper 
use of the right which he enjoys in common with all others of using 
the highway for traffic." Just as a landowner has the right to 
make a natural use of his property, but can only make a non- 
natural use at his peril, so an individual has a perfect right to use 
the highway but is bound to so use it as not to prejudice the equal 
rights of others, and where he puts a dangerous agency into the 
highway he should be absolutely liable, since he is certainly pre- 
judicing the rights of others. 

In the case of Hutchins v. Maunder 7 the plaintiff had just 
purchased a twelve year old automobile and was operating it on 
the highway. Due to the defective condition of the steering gear 
on account of wear, the driving shaft became separated from the 
ball socket joint and injured the plaintiff in his lawful use of the 
highway. The court said the imperfect condition could only have 
been discovered by taking to pieces the steering gear, but the 
defendant was not guilty of negligence in not causing this to be 
done. They found, however, that to place the car in the highway 
in its then dangerous condition was an act necessarily dangerous 
to persons using the highway and the defendant was absolutely 
liable, even though he did not know of the defect. 

In the view of the court the case comes under the extension 
of the rule of Rylands v. Fletcher as laid down by Lord Moulton 
in Wing v. London General Omnibus Company. The defend- 

' Wing v. London General Omnibus Company. L. R. (1909) 2 K. B. 652. 
According to Lord Moulton an important factor in determining the defendant's 
liability in this class of cases is the economic value of the use and in this respect 
cases of this nature differ from Rylands v. Fletcher where the courts refuse to 
consider the economic benefit of a given use to the community. In this case 
the defendants were operating an omnibus on a wet day and due to the slippery 
pavement the bus skidded into the plaintiff and caused him injury. The plain- 
tiff contended that, due to its tendency to skid, an omnibus on a wet day was to 
be considered a dangerous agency and the defendant should therefore be liable 
without proof of any negligence. The court said there was a certain amount 
of danger connected with the operation of an omnibus on a wet day, but due to 
the fact that it was an agency of public convenience and economic benefit to 
the community, there ought to be a relaxation of the rule and there should be 
no liability without proof of negligence. 

7 37 T. L. R. 72 (Eng. 1920). 
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ant's breach of duty was not in his failure to acquaint himself with 
the imperfect condition of the car, but was in putting a twelve- 
year-old car on the road. It was an excessive use of the highway 
and if the defendant chose to make such a use of his private rights 
he must do so at his peril. On the theory, therefore, that defend- 
ant was using a vehicle inherently dangerous the court was correct 
in saying that knowledge of the defect is immaterial. Since 
knowledge is immaterial under the rule of Rylands v. Fletcher, it 
would seem that it would likewise be immaterial under the ex- 
tension of that rule, which is based on the same fundamental 
theory, namely an excessive use of a private right. 

It cannot be doubted that the automobile is a recognized 
instrument of public convenience and economic necessity, and 
ought not, therefore, to be considered as an excessive use of the 
highway. 8 This case does not say that the operation of an auto- 
mobile is an excessive use, nor ought the decision to be under- 
stood as establishing that the operation of every second-hand 
or used car is attended with absolute liability. It does say, how- 
ever, that the use of a very old car, whose economic benefit is not 
sufficient to warrant its use in view of the added danger to other 
lawful users of the highway, is excessive. It may seem that the 
court went far in applying the principle of Rylands v. Fletcher 
to this case. But is there any reason why a person should be 
allowed to put an inherently dangerous vehicle on the highway and 
greatly endanger the safety of other lawful users? It is to be re- 
membered that the whole question is one of relative rights and it 
only seems just that the person who is willing to subject other 
persons to this increased danger should be liable for resulting 
injury, irrespective of any negligent conduct on his part. It is 
to be hoped, however, that the court will be careful in determining 
whether or not an automobile is so old as to come within the opera- 
tion of this rule. Obviously no hard and fast rule can be applied 
and the danger is that the court may, in the exercise of its discre- 
tion, put too great a burden on the owners of used motor cars. 
In those American jurisdictions which follow Rylands v. Fletcher 
there is no reason why the courts should not reach the same con- 
clusion, but on the other hand the states which reject the rule 
certainly will not follow the decision. 

W. II. N. 

B Wing v. Omnibus Co., supra. 



